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 1.  TIME:  8:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
MORAGA-ORINDA FIRE DISTRICT 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

  
 2.  TIME:  8:30   CASE#: MSC14-00739 
CASE NAME: BREWSTER VS. WESTERN PACIFIC H 
HEARING ON MOTION TO/FOR COMPEL WRITTEN RESP. TO DISC. AND 
PRODUCTION OF DO FILED BY MILGARD MANUFACTURING, INC 
* TENTATIVE RULING: * 
 
The motion is unopposed.  It appears meritorious and is, therefore, granted.  Responses to the 
outstanding discovery request shall be served on all parties on or before February 22, 2017. 
 
However, since the moving party did not have to file a reply brief, the amount of sanctions 
requested is reduced by $201.50, as suggested by the moving party.  Sanctions of $728.50 are 
granted and shall be paid on or before March 3, 2017. 
 

  

 3.  TIME:  8:30   CASE#: MSC15-00897 
CASE NAME: WINSTON VS. LEMORE TRANSPORTAT 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY ROLAND WINSTON 
* TENTATIVE RULING: * 
 
The Court is inclined to find the settlement is fair, adequate and reasonable, however it has 
several questions, including: 
 

1) The motion does not include the legal and factual basis for each claim.  Kullar v. Foot 
Locker Retail, Inc. (2008) 168 Cal.App.4th 116; Munoz v. BCI Coca-Cola Bottling Co. of 
Los Angeles (2010) 186 Cal.App.4th 399. 
 

2) The moving papers provide a figure for certain damages, but not others.  (i) There is a 
claim for failure to pay minimum wage.  What is that claim worth?  (ii) There is a claim for 
failure to provide accurate itemized statements.  What is that claim worth? (iii) What 
does plaintiff estimate are the maximum amount of penalties that could be claimed? 
 

3) Who do the parties wish to have appointed as the Claims Administrator?   
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4) If a Claims Administrator has not yet been identified, how are the parties able to say the 
cost of administration will not exceed $20,000?  Have you sought competing bids? 
 

5) In one place it is said there are 200 class members; in another 207.  Which is it? 
 

6) What is the estimated average payment to a class members?  What is the estimated 
range of payments to class members? 
 

7) What was the hourly rate of these class members?  (How many hours’ worth of time is 
the average payment?) 
 

8) To the extent that some notices have to be re-mailed (for want of a good address) will 
those class members have sufficient time to consider whether to opt out?  45 days from 
the date of initial mailing seems a bit short. 
 

9) The notice to class members should follow the form provided at the Federal Judicial 
Center’s class action notices page.  It should be written in plain English.  In places, e.g. 
the answer to question 2, it is not.  At the hearing, the Court will provide an exemplar. 
 

10) Should there be a Spanish language version of the class notice?  
 
Please note, the Court will not give tentative approval to payment of specific amounts (i) to the 
named plaintiffs or (ii) as attorney fees, or (iii) actual costs.  The amount of these payments will 
be considered at the final approval hearing 
 

 

  

 4.  TIME:  8:30   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY PAUL M ZAGARIS, 
INC, JON PAUL ZAGARIS, VALLEY NHD, INC, KARRIE GOOLD, DANIELLE 
* TENTATIVE RULING: * 
 
Before the Court is a joint motion for summary judgment, or, in the alternative, summary 
adjudication (the “MSJ”) filed by defendants Paul M. Zagaris, Inc., Jon Paul Zagaris, Valley 
NHD, Inc., Disclosure Source, Karrie Goold, Danielle Hardcastle, Esther Gutierrez, Fred 
Oshtory, and Michael P. Dutra (collectively, “Defendants”). The MSJ is opposed by two of the 
plaintiffs in this case, Joseph R. Spracher (“Spracher”) and Carol Higashi (“Higashi”) 
(collectively, “Plaintiffs”). 

The MSJ argues that neither Spracher nor Higashi has standing to prosecute this action. With 
respect to Higashi, Defendants argue that Higashi does not have an actual and substantial 
interest in the action, in that she will neither be benefitted nor injured by a judgment in the 
action. Friendly Vill. Cmty. Assn., Inc. v. Silva & Hill Constr. Co. (1973) 31 Cal.App.3d 220, 225. 
With respect to Spracher, Defendants contend that he is not a member of the class he purports 
to represent, and thus does not have standing to prosecute this putative class action as the 
representative plaintiff. 
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The Court considers that it must perform the standing analysis with respect to Higashi and 
Spracher individually to determine their standing. 

Spracher 

Under First American Title Ins. Co. v. Super. Ct. (2007) 146 Cal.App.4th 1564, 1573, 1577, a 
representative plaintiff does not have standing if that plaintiff is not a member of the putative 
class he or she seeks to represent. 

Paragraph 69 (which is found on page 21) of the currently operative First Amended Complaint 
defines the class as: 

All persons and entities who during the applicable statute of limitations (the 
“Class Period”), were California residents and employed the services of PMZ 
where PMZ was the broker of record to buy or sell a residential home in 
California in a transaction in which PMZ or Jon Paul Zagaris received any 
payment or profit from any person related to a natural hazard disclosure report 
provided in such transaction.  

As a result, under First American, Spracher must fall within that definition to have standing to 
prosecute this action as a representative plaintiff. 

The evidence before the Court in connection with the MSJ is that neither PMZ nor Zagaris 
received any payment or profit in connection with Spracher’s transaction. (Defendants’ Separate 
Statement ISO MSJ ¶ 17.) That evidence is uncontroverted. However, Plaintiffs indicate in 
opposition that they have been unable to obtain discovery into this particular issue, because 
discovery has been limited to standing, and PMZ/Zagaris’s financial relationship with Disclosure 
Source is irrelevant to standing. The Court is sensitive to the discovery limitations that have 
been in place in this litigation. 

The Court considers that paragraph 23 of the Bottini Declaration satisfies Code of Civil 
Procedure (“CCP”) § 437c(h). Granadino v. Wells Fargo Bank, N.A. (2015) 236 Cal.App.4th 
411, 420, cited by Defendants in reply, says only that “a simple recital that facts essential to 
justify opposition may exist” is insufficient under § 437c(h). Paragraph 23 of the Bottini 
Declaration is more than a bare recital. It identifies specific facts and specific discovery 
procedures that can be used to uncover the facts. It meets the requirements of CCP § 437c(h). 

As to Spracher, the MSJ is continued to permit the parties an opportunity to conduct discovery. 
The parties should give thought to the necessary discovery and be prepared to set a realistic 
briefing schedule for supplemental opposition and reply, as well as a continued hearing date. On 
or before January 24, 2017 the parties shall submit a joint stipulation and a proposed order for 
the Court’s signature indicating an agreed-upon briefing and hearing schedule. If they are 
unable to agree upon such a stipulation, each shall file a memorandum of no more than three 
pages setting forth the schedule it believes appropriate. 

Higashi 

With respect to Higashi, the MSJ rests on the premise that the evidence establishes that Higashi 
did not pay for an NHD report in connection with her transaction. The Court has reviewed the 
evidence submitted by the parties and concludes that it appears that the Buyers, rather than 
Higashi, paid for the NHD report in connection with the Higashi transaction. However, the Court 
is by no means making a ruling with respect to that issue. Any party is free to later present 
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argument or evidence on that point. 

Assuming, arguendo, that Higashi did not pay for the NHD report in connection with her 
transaction, that fact does not mean that she lacks standing to prosecute this action.  

Plaintiffs have brought a claim for, among other things, a breach of fiduciary duty against 
Defendants for their allegedly taking a secret profit in connection with various real estate 
transactions. (E.g., FAC ¶¶ 32-34.)  

Crogan v. Metz (1956) 47 Cal.2d 398, 404, repeated the ancient principle that a fiduciary is “not 
permitted to make any secret profit out of the subject of his agency.” None of the cases cited in 
the briefing indicates that this fundamental precept has changed in the 60 years since Crogan.  

Roberts v. Lomanto (2003) 112 Cal.App.4th 1553 (“Roberts”) is instructive. In that case, like this 
one, the “secret profit” was paid by the buyer, not the seller. And yet the court in Roberts had no 
difficulty reversing a grant of summary judgment in favor of the real estate agent.  

Roberts said that real estate agents 

must not receive any benefit from the transaction of his or her agency other than 
that which is known and accepted by the principal. The agent will not be 
permitted to retain anything that might otherwise derive from participation in the 
transaction unless the agent fully discloses the nature and amount of the benefit 
and receives the approval of the principal. It is totally immaterial that the 
transaction is otherwise fair to the principal, or that the principal receives exactly 
the price wanted for the property. 

Roberts at p. 1563, emphasis in original. 

The Roberts Court continued by noting that  

The critical question is whether [the Principal] would have consented to [the 
arrangement] had he known the exact terms secretly agreed to between [Buyer] 
and [Agent]. He has pleaded that he would not have done so … The unfairness 
in [Agent’s] position is this: When she entered into [the arrangement] with 
[Buyer], she owed [Principal] a fiduciary duty to obtain the best price for the 
property for [Principal]. However, [Buyer] paid [Agent] $1.2 million that was 
presumably available to pay to [Principal], as part of the purchase price. There is 
nothing in the record to suggest that [Buyer] cared to whom it paid its total 
purchase price. By refusing to disclose [the arrangement], [Agent] deprived 
[Principal] of his right to insist that the fee be paid to him as part of the 
purchase price of the property. In this transaction, [Agent] clearly acted in her 
best interest and not in the best interest of her principal, in breach of her fiduciary 
duty[.] 

Roberts at p. 1568, emphasis added. 

Here, it has been alleged that Defendants had a secret relationship with Valley NHD and/or 
Disclosure Source, and it has been alleged that Defendants secretly “marked up” NHD reports 
so that parties to the transactions – be they buyers or sellers – would pay an inflated price for 
the reports, all to the benefit of Defendants. Those allegations have not been rebutted in 
connection with the MSJ before the Court.  
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The language cited above demonstrates that the prohibited conduct is the taking, by an agent, 
of a secret profit without disclosing the arrangement to the principal so that he or she might 
object or consent. The source of the secret profit – be it the seller or the buyer – is irrelevant. 

Because standing under Business & Professions Code § 17200 is more strict than standing for 
other causes of action, the Court notes here that it also finds the requirement for standing to 
maintain a § 17200 claim met with respect to Higashi. Under Kwikset Corp. v. Super. Ct. (2011) 
51 Cal.4th 310, 323, a plaintiff has standing if that party demonstrates economic injury, which 
can be, among other things, acquiring in a transaction less than she otherwise would have. 
Higashi has alleged that she acquired less than she otherwise would have in connection with 
the sale of her home as a result of Defendants’ alleged secret profit scheme, in that part of the 
total purchase price the buyers were willing to pay was allocated not to the actual purchase 
price, but to a secret kickback received by Defendants. In the absence of contravening 
evidence, that is sufficient to withstand the MSJ. 

Evidentiary Issues 

The unopposed requests for judicial notice are granted. 

Disposition 

As to Higashi, the MSJ is denied. 

As to Spracher, the MSJ is continued to permit discovery relevant to supplemental opposition. 
 

  

 5.  TIME:  8:30   CASE#: MSC16-00269 
CASE NAME: VIRGILIO VS. PICKFORD REAL EST 
HEARING ON MOTION TO/FOR DEFENDANTS JOINT MOTION TO TRANSFER 
VENUE FILED BY PICKFORD REAL ESTATE, INC 
* TENTATIVE RULING: * 
 
The defendants in this matter (“Defendants”) have brought a motion to transfer venue (the 
“Motion”). The Motion argues that this action must be transferred to San Diego County under 
Code of Civil Procedure (“CCP”) § 395(b) and Fontaine v. Super. Ct. (2009) 175 Cal.App.4th 
830 (“Fontaine”). The Motion is opposed by the plaintiffs in this case (“Plaintiffs”). 

The disposition of the Motion turns, in large measure, on the Court’s interpretation of Code of 
Civil Procedure (“CCP”) § 395(b). That section provides, in pertinent part: 

Subject to the power of the court to transfer actions or proceedings as provided in 
this title, in an action arising from an offer or provision of goods, services, loans 
or extensions of credit intended primarily for personal, family or household use, 
other than [exceptions not applicable here], the superior court in the county 
where the buyer or lessee in fact signed the contract, where the buyer or lessee 
resided at the time the contract was entered into, or where the buyer or lessee 
resides at the commencement of the action is the proper court for the trial of the 
action. 

Fontaine v. Super. Ct. (2009) 175 Cal.App.4th 830 (“Fontaine”) interpreted CCP § 395(b) and 
found:  
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the plain language of [CCP § 395(b)] provides that an action arising from certain 
consumer transactions … must be tried in the superior court of the county where 
either (1) the buyer or lessee signed the contract; (2) the buyer or lessee resided 
at the time he or she entered into the contract; or (3) the buyer or lessee resided 
at the commencement of an action … the venue provisions of [CCP § 395(b)] 
apply as long as the action arises from a consumer transaction specified in the 
statute. 

Id. at p. 838. 

Thus, the Court must make two determinations to decide if § 395(b) applies.  

First, it must determine if this action “arises from a consumer transaction specified in the 
statute.”  

Plaintiffs argue that for purposes of interpreting § 395(b), Fontaine defined “arising from” as 
those claims that “originate from” the matters identified in § 395(b). Citing pages 840 to 841 of 
the Fontaine opinion, Plaintiffs contend that disputes that merely “relate to” or “arise in 
connection with” the matters identified in § 395(b) are not within that statute’s purview. But that 
is not quite what the Sixth District Court of Appeal said. The court noted that “arising” is defined 
as “to originate from a source.” Id. at pp. 840-841. The court then found that collection efforts 
directed at Fontaine pursuant to a loan he obtained at CashCall indeed originated from that 
loan, and as a result, the action “[arose] from a consumer transaction specified in section 395, 
subdivision (b).” Id. at p. 841. 

Here, Plaintiffs say that the conduct they really are challenging is an alleged kickback scheme. 
That may be so, but the source from which that kickback scheme – and Plaintiffs’ alleged 
resulting harm – originated was their retaining Defendants as real estate agents. Plaintiffs never 
would have been subjected to the alleged kickback scheme if they had not retained Defendants 
to assist with their real estate transactions. In that way, the source from which Plaintiffs’ alleged 
harm, and this case as a whole, originated is Defendants’ acting as Plaintiffs’ real estate agents 
in connection with the sale of their residential properties. The Court concludes that such 
services are “intended primarily for personal, family or household use” within the meaning of § 
395(b). See, e.g., Margolin v. Shemaria (2000) 83 Cal.App.4th 891, 900-901.      

Having concluded that § 395(b) applies, the Court must determine the identity of the superior 
court of the county where either (1) the buyer or lessee signed the contract; (2) the buyer or 
lessee resided at the time he or she entered into the contract; or (3) the buyer or lessee resided 
at the commencement of an action. 

At issue in this case are seven real estate transactions, which are detailed in paragraphs 11-17 
of Plaintiffs’ putative class action complaint. All seven of the real estate transactions concern 
real property located in San Diego County (six of the seven properties are located in San Diego 
itself, while the seventh is located in Poway, California, which also is in San Diego County). As a 
result, the Court concludes that Plaintiffs signed the relevant contracts and resided in San Diego 
County at the time they signed the contracts. There is no evidence before the Court that would 
permit a contrary finding.  

That ends the analysis. Section 395(b) applies, and Fontaine says its application is mandatory. 
San Diego County is the appropriate venue for this action. The motion is granted. 

Defendants ask the Court to sanction Plaintiffs because they refused to stipulate to a transfer of 
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venue. Section 396b(b) provides the Court discretion to award such sanctions. The Court is 
required to take into account (1) whether an offer to stipulate to change of venue was 
reasonably made and rejected, and (2) whether the motion or selection of venue was made in 
good faith given the facts and law the party making the motion or selecting the venue knew or 
should have known. 

It is true that the Court ordered a similar matter transferred to San Diego County before the 
hearing on this matter. However, § 396b(b) commands the Court to consider the good faith of 
Plaintiffs at the time they selected the venue, not at the time of the hearing on a motion to 
transfer venue. The complaint in this matter was filed on February 9, 2016, long before the 
proceedings in the Olson-Shedoudy matter. On these facts, the Court finds that there is no basis 
for it to exercise the discretion afforded it by § 396b(b). The request for sanctions is therefore 
denied. 
 

  

 6.  TIME:  8:30   CASE#: MSC16-00806 
CASE NAME: TORRES VS. SAGE CENTERS 
HEARING ON MOTION TO/FOR ORDER PRELIMINARILY APPROVING CLASS 
SETTLEMENT FILED BY SYLVIA TORRES 
* TENTATIVE RULING: * 
 
 The Court has several questions, including: 
 

1) The motion does not include the legal and factual basis for each claim.  Kullar v. Foot 
Locker Retail, Inc. (2008) 168 Cal.App.4th 116; Munoz v. BCI Coca-Cola Bottling Co. of 
Los Angeles (2010) 186 Cal.App.4th 399. 
 

2) The moving papers provide a figure for certain damages, but not others.  (i) There is a 
claim for failure to pay overtime.  What is that claim worth?  (ii) There is a claim for 
failure to provide accurate itemized statements.  What is that claim worth? (iii) What 
does plaintiff estimate are the maximum amount of penalties that could be claimed? 
 

3) The Court is very concerned about the use of a claims process.  There seems to be no 
justification for that in the moving papers other than that “defendant wants it.”  That 
seems an inadequate explanation for such a procedural burden.  Please explain why a 
claims form is necessary. 
 

4) The Court is equally concerned about the possible reversion of funds.  What is the basis 
for that?  A possible reversion make the settlement amount elusive if not illusory. Unless 
there is a reasonable explanation for this, the Court is inclined to evaluate this as if the 
gross settlement amount is only $562,500. 
 

5) How many class members are there?  How many are veterinary technicians?  
 

6) Given the mechanism for determining the value of a work week (Joint Stipulation, 
paragraph 3.18) how do you know that the veterinary technicians will receive at least 2/3 
of the settlement?  What is the significance of saying they will receive that much? 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   02/02/17 

 
 

- 8 - 

 
7) What is the estimated average payment to a veterinary technician? To the other 

employees?  What is the estimated range of payments to class members? 
 

8) What was the hourly rate of these class members?  (How many hours’ worth of time is 
the average payment?) 
 

9) It appears that the employer-side taxes are to be deducted from the gross settlement 
amount.  How much are those estimated to be? 
 

10) To the extent that some notices have to be re-mailed (for want of a good address) will 
those class members have sufficient time to consider whether to opt out or object?  
Some recipients may have as little as 14 days. 
 

11) The amount estimated to be paid to Simpluris seems high given the number of class 
members.  How much of the estimated costs are driven by the fact that Simpluris would 
be administering a claims procedure?  What are the estimated costs if there is no claims 
procedure? 
 

12) If 50% of the payments are for wages, why do they not count as earning or 
compensation for purposes of any benefits as described in paragraph 3.27?   What is the 
estimated dollar value of that provision? 
 

13) On page 4 of 10 of the notice, in the answer to Question 6, the discussion of the “Net 
Distribution Fund” is not correct.  It does not seem as if it will be possible to put a fixed 
dollar figure in that blank. It would be preferable to say “the Net Distribution Fund will be 
at least $ 450,000.  
 

14) Why must a class member provide part of her social security number for some 
purposes? 
 

15) The notice should contain a plain English description of the release.  If you wish to 
include the terms of the release as it now appears in the notice, that is acceptable; but 
there must be an introductory statement that is intelligible and accessible to a non-
lawyer. 
 

16) Should there be a Spanish language version of the class notice?  
 

17) Why is there a cy pres recipient?  Why doesn’t the amount from uncashed checks go the 
Department of Industrial Relations’ Unclaimed Wages Fund? 

 
Please note, the Court will not give tentative approval to payment of specific amounts (i) to the 
named plaintiffs or (ii) as attorney fees, or (iii) actual costs.  The amount of these payments will 
be considered at the final approval hearing. 
 
The Court orders this case to e-filing.   
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The Court will sign the stipulation to permit the filing of the Amended Complaint. 
 

  

 7.  TIME:  8:30   CASE#: MSL15-01907 
CASE NAME: RETAIL VENTURES VS. PARRA 
HEARING ON OSC RE: FAILURE TO FILE DEFAULT JUDGMENT 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  Therefore, the case is dismissed without 
prejudice. 

  

 8.  TIME:  8:30   CASE#: MSL16-01543 
CASE NAME: MIDLAND VS. ZAHNER 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  Therefore, the case is dismissed without 
prejudice. 

  

 9.  TIME:  8:30   CASE#: MSL16-01548 
CASE NAME: DISCOVER VS. TATUM 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
 This has been dropped from calendar at the request of the moving party. 
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10.  TIME:  1:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear. 

 


